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will promote consistent and comparable disclosure among all companies, and the amendments 

are intended to result in more comprehensive and clear disclosure.  

VI. STATUTORY AUTHORITY AND TEXT OF THE AMENDMENTS 

 The amendments contained in this release are being adopted under the authority set 

forth in Sections 6, 7, 10, and 19(a) of the Securities Act and Sections 3(b), 10C, 12, 14, 23(a) 

and 36 of the Exchange Act. 

List of Subjects in 17 CFR Parts 229 and 240 

Reporting and recordkeeping requirements, Securities. 

TEXT OF THE AMENDMENTS 

For the reasons set out in the preamble, the Commission amends title 17, chapter II, of 

the Code of Federal Regulations as follows:  

PART 229 - STANDARD INSTRUCTIONS FOR FILING FORMS UNDER SECURITIES 
ACT OF 1933, SECURITIES EXCHANGE ACT OF 1934 AND ENERGY POLICY AND 
CONSERVATION ACT OF 1975 - REGULATION S-K  
 

1. The general authority citation for part 229 is revised and the sub-authorities are 

removed to read as follows: 

 Authority:  15 U.S.C. 77e, 77f, 77g, 77h, 77j, 77k, 77s, 77z-2, 77z-3, 77aa(25), 77aa(26), 

77ddd, 77eee, 77ggg, 77hhh, 77iii, 77jjj, 77nnn, 77sss, 78c, 78i, 78j, 78j-3, 78l, 78m, 78n, 78n-1, 

78o, 78u-5, 78w, 78ll, 78mm, 80a-8, 80a-9, 80a-20, 80a-29, 80a-30, 80a-31(c), 80a-37, 80a-

38(a), 80a-39, 80b-11, and 7201 et seq.; and 18 U.S.C. 1350, unless otherwise noted. 

 2. § 229.407 is amended by adding paragraph (e)(3)(iv) and an instruction to 

paragraph (e)(3)(iv) to read as follows: 

§ 229.407 (Item 407) Corporate governance. 

*    *    *    *    * 
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 (e)  *    *    *     

(3) *    *    * 

(iv) With regard to any compensation consultant identified in response to Item 

407(e)(3)(iii) whose work has raised any conflict of interest, disclose the nature of the conflict 

and how the conflict is being addressed. 

 Instruction to Item 407(e)(3)(iv)

 For purposes of this paragraph, the factors listed in §240.10C-1(b)(4)(i) through (vi) of 

this chapter are among the factors that should be considered in determining whether a conflict of 

interest exists. 

.   

*    *    *    *    * 

PART 240 – GENERAL RULES AND REGULATIONS, SECURITIES EXCHANGE 
ACT OF 1934 
 
 3. The general authority citation for Part 240 is revised to read as follows: 

 Authority:  15 U.S.C. 77c, 77d, 77g, 77j, 77s, 77z-2, 77z-3, 77eee, 77ggg, 77nnn, 77sss, 

77ttt, 78c, 78d, 78e, 78f, 78g, 78i, 78j, 78j-1, 78j-3, 78k, 78k-1,78l, 78m, 78n, 78n-1, 78o, 78o-4, 

78p, 78q, 78s, 78u-5, 78w, 78x, 78ll, 78mm, 80a-20, 80a-23, 80a-29, 80a-37, 80b-3, 80b-4, 80b-

11, and 7201 et seq.; and 18 U.S.C. 1350, and 12 U.S.C. 5221(e)(3), unless otherwise noted. 

 4. Add an undesignated center heading following § 240.10A-3 to read as follows: 

Requirements Under Section 10C 

 5. Add  § 240.10C-1 to read as follows: 

§240.10C-1 Listing standards relating to compensation committees. 

 (a) Pursuant to section 10C(a) of the Act (15 U.S.C. 78j-3(a)) and section 952 of the 

Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010 (Pub. L. 111-203, 124 

Stat. 1900): 

http://www.law.uc.edu/CCL/34Act/sec10A.html#m�
http://www.law.uc.edu/CCL/SOact/sec3.html�
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 (1) National securities exchanges. The rules of each national securities exchange 

registered pursuant to section 6 of the Act (15 U.S.C. 78f), to the extent such national securities 

exchange lists equity securities, must, in accordance with the provisions of this section, prohibit 

the initial or continued listing of any equity security of an issuer that is not in compliance with 

the requirements of any portion of paragraph (b) or (c) of this section. 

 (2) National securities associations. The rules of each national securities association 

registered pursuant to section 15A of the Act (15 U.S.C. 78o-3), to the extent such national 

securities association lists equity securities in an automated inter-dealer quotation system, must, 

in accordance with the provisions of this section, prohibit the initial or continued listing in an 

automated inter-dealer quotation system of any equity security of an issuer that is not in 

compliance with the requirements of any portion of paragraph (b) or (c) of this section. 

 (3) Opportunity to cure defects. The rules required by paragraphs (a)(1) and (a)(2) of 

this section must provide for appropriate procedures for a listed issuer to have a reasonable 

opportunity to cure any defects that would be the basis for a prohibition under paragraph (a) of 

this section, before the imposition of such prohibition.  Such rules may provide that if a member 

of a compensation committee ceases to be independent in accordance with the requirements of 

this section for reasons outside the member’s reasonable control, that person, with notice by the 

issuer to the applicable national securities exchange or national securities association, may 

remain a compensation committee member of the listed issuer until the earlier of the next annual 

shareholders meeting of the listed issuer or one year from the occurrence of the event that caused 

the member to be no longer independent. 

 (4) Implementation. (i)  Each national securities exchange and national securities 

association that lists equity securities must provide to the Commission, no later than 90 days 

http://www.law.uc.edu/CCL/34Act/sec6.html�
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after publication of this section in the Federal Register, proposed rules or rule amendments that 

comply with this section.  Each submission must include, in addition to any other information 

required under section 19(b) of the Act (15 U.S.C. 78s(b)) and the rules thereunder, a review of 

whether and how existing or proposed listing standards satisfy the requirements of this rule, a 

discussion of the consideration of factors relevant to compensation committee independence 

conducted by the national securities exchange or national securities association, and the 

definition of independence applicable to compensation committee members that the national 

securities exchange or national securities association proposes to adopt or retain in light of such 

review.      

 (ii) Each national securities exchange and national securities association that lists 

equity securities must have rules or rule amendments that comply with this section approved by 

the Commission no later than one year after publication of this section in the Federal Register. 

 (b) Required standards.  The requirements of this section apply to the compensation 

committees of listed issuers.   

 (1) Independence. (i) Each member of the compensation committee must be a 

member of the board of directors of the listed issuer, and must otherwise be independent. 

 (ii) Independence requirements.  In determining independence requirements for 

members of compensation committees, the national securities exchanges and national securities 

associations shall consider relevant factors, including, but not limited to:  

 (A) The source of compensation of a member of the board of directors of an issuer, 

including any consulting, advisory or other compensatory fee paid by the issuer to such member 

of the board of directors; and  
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 (B) Whether a member of the board of directors of an issuer is affiliated with the 

issuer, a subsidiary of the issuer or an affiliate of a subsidiary of the issuer. 

 (iii) Exemptions from the independence requirements.  (A) The listing of equity 

securities of the following categories of listed issuers is not subject to the requirements of 

paragraph (b)(1) of this section:  

 (1) Limited partnerships; 

(2) Companies in bankruptcy proceedings; 

 (3) Open-end management investment companies registered under the Investment 

Company Act of 1940; and 

 (4) Any foreign private issuer that discloses in its annual report the reasons that the 

foreign private issuer does not have an independent compensation committee.  

 (B) In addition to the issuer exemptions set forth in paragraph (b)(1)(iii)(A) of this 

section, a national securities exchange or a national securities association, pursuant to section 

19(b) of the Act (15 U.S.C. 78s(b)) and the rules thereunder, may exempt from the requirements 

of paragraph (b)(1) of this section a particular relationship with respect to members of the 

compensation committee, as each national securities exchange or national securities association 

determines is appropriate, taking into consideration the size of an issuer and any other relevant 

factors. 

(2) Authority to retain compensation consultants, independent legal counsel and other 

compensation advisers.  

(i)  The compensation committee of a listed issuer, in its capacity as a committee of the 

board of directors, may, in its sole discretion, retain or obtain the advice of a compensation 

consultant, independent legal counsel or other adviser.   
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(ii)  The compensation committee shall be directly responsible for the appointment, 

compensation and oversight of the work of any compensation consultant, independent legal 

counsel and other adviser retained by the compensation committee.   

(iii)  Nothing in this paragraph shall be construed: 

 (A) To require the compensation committee to implement or act consistently with the 

advice or recommendations of the compensation consultant, independent legal counsel or other 

adviser to the compensation committee; or 

 (B) To affect the ability or obligation of a compensation committee to exercise its 

own judgment in fulfillment of the duties of the compensation committee. 

 (3) Funding. Each listed issuer must provide for appropriate funding, as determined 

by the compensation committee, in its capacity as a committee of the board of directors, for 

payment of reasonable compensation to a compensation consultant, independent legal counsel or 

any other adviser retained by the compensation committee. 

 (4) Independence of compensation consultants and other advisers.  The compensation 

committee of a listed issuer may select a compensation consultant, legal counsel or other adviser 

to the compensation committee only after taking into consideration the following factors, as well 

as any other factors identified by the relevant national securities exchange or national securities 

association in its listing standards: 

 (i) The provision of other services to the issuer by the person that employs the 

compensation consultant, legal counsel or other adviser; 

 (ii) The amount of fees received from the issuer by the person that employs the 

compensation consultant, legal counsel or other adviser, as a percentage of the total revenue of 

the person that employs the compensation consultant, legal counsel or other adviser; 
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 (iii) The policies and procedures of the person that employs the compensation 

consultant, legal counsel or other adviser that are designed to prevent conflicts of interest; 

 (iv) Any business or personal relationship of the compensation consultant, legal 

counsel or other adviser with a member of the compensation committee;  

 (v) Any stock of the issuer owned by the compensation consultant, legal counsel or 

other adviser; and 

 (vi) Any business or personal relationship of the compensation consultant, legal 

counsel, other adviser or the person employing the adviser with an executive officer of the issuer. 

 Instruction to Paragraph (b)(4) of this Section:  A listed issuer’s compensation committee 

is required to conduct the independence assessment outlined in paragraph (b)(4) with respect to 

any compensation consultant, legal counsel or other adviser that provides advice to the 

compensation committee, other than in-house legal counsel.   

 (5) General exemptions. (i) The national securities exchanges and national securities 

associations, pursuant to section 19(b) of the Act (15 U.S.C. 78s(b)) and the rules thereunder, 

may exempt from the requirements of this section certain categories of issuers, as the national 

securities exchange or national securities association determines is appropriate, taking into 

consideration, among other relevant factors, the potential impact of such requirements on smaller 

reporting issuers. 

 (ii) The requirements of this section shall not apply to any controlled company or to 

any smaller reporting company. 

(iii)  The listing of a security futures product cleared by a clearing agency that is 

registered pursuant to section 17A of the Act (15 U.S.C. 78q-1) or that is exempt from the 
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registration requirements of section 17A(b)(7)(A) (15 U.S.C. 78q-1(b)(7)(A)) is not subject to 

the requirements of this section. 

(iv)  The listing of a standardized option, as defined in § 240.9b-1(a)(4), issued by a 

clearing agency that is registered pursuant to section 17A of the Act (15 U.S.C. 78q-1) is not 

subject to the requirements of this section. 

 (c) Definitions. Unless the context otherwise requires, all terms used in this section 

have the same meaning as in the Act and the rules and regulations thereunder.  In addition, 

unless the context otherwise requires, the following definitions apply for purposes of this section: 

 (1) In the case of foreign private issuers with a two-tier board system, the term board 

of directors means the supervisory or non-management board. 

(2) The term compensation committee

(i) a committee of the board of directors that is designated as the compensation 

committee; or 

 means: 

(ii) in the absence of a committee of the board of directors that is designated as the 

compensation committee, a committee of the board of directors performing functions typically 

performed by a compensation committee, including oversight of executive compensation, even if 

it is not designated as the compensation committee or also performs other functions; or 

(iii) for purposes of this section other than paragraphs (b)(2)(i) and (b)(3), in the 

absence of a committee as described in (i) or (ii) above, the members of the board of directors 

who oversee executive compensation matters on behalf of the board of directors. 

 (3) The term controlled company means an issuer: 

 (i) That is listed on a national securities exchange or by a national securities 

association; and 
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 (ii) Of which more than 50 percent of the voting power for the election of directors is 

held by an individual, a group or another company. 

 (4) The terms listed and listing refer to equity securities listed on a national securities 

exchange or listed in an automated inter-dealer quotation system of a national securities 

association or to issuers of such securities. 

 (5) The term open-end management investment company means an open-end 

company, as defined by Section 5(a)(1) of the Investment Company Act of 1940 (15 U.S.C. 80a-

5(a)(1)), that is registered under that Act. 

By the Commission. 

 

        Elizabeth M. Murphy 
        Secretary 
 
June 20, 2012 
 




